
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



No. 4-] REVIEWS OF BOOKS. 379 

aims at organization, even embracing all mankind in its scope. Why, 
then, he asks, should not theory coincide with practice and the germ 
of our world-view lie in this organizing impulse, a world-view which 
shall recognize the world itself as a process of organization? Why 
should not our life and our thinking thus finally meet, for the salva- 
tion of our civilization? Such a conception alone would at the same 
time truly overcome its opposite, mechanization, that fundamental 
danger of our times, — not by excluding its value and its work but by 
including these and making them serviceable to itself, just as every 
organism carries its serving mechanism within itself. Is not the hour 
ripe for such a philosophy in these days of micro-biology and ther- 
modynamics? Philosophy must build the bridge from the spirit to 
the world, from thought to life; it must come into living touch with 
the world-sciences and proceed to a genuine organization of knowl- 
edge in the unity of a Weltanschauung. In science, too, the parts are 
rooted in the whole and the whole in the parts. Knowledge is possible 
only in the union of the particular and the universal. Knowledge of 
the particular is not knowledge, for it is blind; nor is knowledge of 
the universal knowledge, for it is empty. Knowledge is alive only 
when it is organic, when there is articulation in its unity and unity 
in its articulation. 

Frank Thilly. 
Cornell University. 

Die modeme Staats-idee. Von H. Krabbe. Deutsche, zweite ver- 
mehrte Ausgabe. Haag, M. Nijhoff, 1919. — pp. xii, 311. 
Dr. Krabbe, who is Professor of Public Law in the University of 
Leyden, has produced in this work an exceedingly clear and logical 
criticism of the classical theory of the state. It is, however, more 
than a criticism, for it presents a new juristic concept of the state to 
take the place of the old. It is the author's contention that this new 
concept is required both by the internal difficulties in the classical 
theory and also by the actual development of political powers and 
relations, a development which has swept away the conditions, as a 
description of which the classical theory was justified. In a word, 
the progress of political and juristic theory has not kept pace with the 
evolution of institutions and law. 

The classical theory of the state, which has been held generally but 
which was worked out in its greatest completeness by the German 
political scientists, finds the central principle of the state in its power. 
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The state is an original source of juristic power, a corporation having 
an underived right to enforce its will against the will of any other 
corporation or individual whatsoever. The will of the state, there- 
fore, is the source of law, and the binding force of law arises from 
the dominion of the sovereign over his subjects. In recent years 
many objections, from various points of view, have been brought 
against this theory. For one thing, it is exceedingly ill-adapted to 
any satisfactory account of international law, since the sovereign 
state, as an unlimited source of power, can be bound only by its own 
will, which is properly felt to be subversive of any binding force at 
all in international law. As regards the law of the state itself, it has 
been pointed out that a theory which defines law as the expressed will 
of the state is too closely bound to statute law. Both customary or 
common law and constitutional law can be described in these terms 
only at the expense of elaborate and artificial interpretations which 
obscure or destroy their peculiar characters. Again, in its more ex- 
treme applications, the theory tends to regard all rights as delegated 
by the state and as held only on suffrance. This view has been at- 
tacked both as subversive of individual liberty and as untrue to our 
actual valuation of corporations other than the state. Without re- 
verting to the doctrine of inherent natural rights, one may easily 
perceive that states do not now act as if personal liberty or the self- 
determination of such corporate bodies as churches were subject to 
unlimited restriction by law. The state's supervision may be indefi- 
nitely great, in the sense that under proper circumstances any right 
may be limited, but no conceivable view of public policy would justify 
the state in limiting all rights. The point has special force in con- 
nection with the many great corporate bodies which modern life has 
called into being and which command a loyalty on the part of the 
individual almost if not quite equal to his obligations as a citizen. 

An examination of political theory shows that the view which iden- 
tifies the state with power originated in historical circumstances 
that have largely passed away. The claim of the state to sovereignty 
was from the start a controversial claim, and the theory that sov- 
ereign power is the essential mark of the state was a defense of this 
claim. The modern state came into being by asserting its independ- 
ence of certain forces which during the mediaeval period either over- 
shadowed it or at least rivaled it in political power. Chief among 
these forces was the Church. The Empire also maintained, at least 
in theory, its right to overlordship, even over the kingdoms of France 
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and England. And within the incipient state the power of the king 
was limited by the more or less independent power of the nobility. 
The sovereign state took form only when the power of the king be- 
came great enough to assert its independence of these limiting forces, 
and the early theories of sovereignty, such as those of Bodin and 
Hobbes, were largely a theoretical defense of those powers which the 
monarch (of France in the one case and of England in the other) 
claimed to exercise. A period of absolute royal power was the his- 
torical antecedent of the theory of sovereignty. The monarch was 
the state and the chief aitribute of the state was the personal attribute 
of power. 

The theory of the divine right of the king expressed this view per- 
haps most simply and directly, but the contract theory in no way 
changed the essential nature attributed to the state. The contract 
was supposed to establish a sovereign power and to justify the con- 
trol of the subjects by that power. With the growth of constitutional 
and popular government, however, the power could no longer be 
lodged in the hands of the monarch; it was located in the legislature, 
or in the 'people,' or in the nation. The ever increasing complexity 
of government, and more especially the appearance of federal govern- 
ment, made this problem of locating sovereignty continually more 
difficult; there were a multitude of theories but all were artificial and 
unsatisfactory. Yet a personal attribute such as power or will must 
belong to some subject. Finally the corporate theory, after explicitly 
abandoning the effort to locate the power of the state in any definite 
person or organ of the government, conceived the state itself as a 
corporation or juristic personality and attributed to it the will which 
was felt to be required as a basis of legal obligation. For Dr. Krabbe 
this is the final step in the process of attenuating what began as the 
concrete and personal power of the monarch ; the power of the mod- 
ern state inheres in an abstraction. 

The solution of the difficulty lies in a radical change in point of 
view, with the abandonment of the doctrine that the state is primarily 
a source of power. The state does not make law; the law makes the 
state. Law in some form or other is an inevitable manifestation of 
the spiritual or intellectual nature of human beings. A certain recog- 
nition of rights and obligations is a native part of human nature in 
communities, as ultimate as the recognition of truth or of beauty. 
To ask what gives such a recognition its binding force is quite un- 
meaning. It is normative in its very nature; to be conscious of a 
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duty and to be bound by that consciousness are one and the same 
thing. In the last resort, therefore, no basis for law can be found, 
or need be sought, except the consciousness of law {Rechtsbewusst- 
sein) as this consciousness exists in the minds of the persons who 
make up a given community at a given time. Whatever rights and 
obligations are so recognized as law are law, and nothing else is. The 
power which a government exercises in enforcing the law is therefore 
an attribute of the law which is enforced. Government does not 
possess an independent source of power in order that it may enforce 
the law; it possesses power as the creature of the law, as the organ- 
ized expression of the sense of law in the community. A government 
may, of course, exercise an independent power violently and unlaw- 
fully, as an individual may, but the only ethical claim to power lies in 
the nature of the law itself, which is recognized as obligatory by 
the legal sense of the community. 

It follows that all types of law are the same so far as their ulti- 
mate sanction is concerned. Law exists before there are organized 
instruments in the community for ascertaining and declaring what 
positively is law. Moreover, such law continues to exist after these 
instruments are created. The unwritten law is law quite as much as 
statutes or written constitutions. No community has ever existed in 
which the whole law was written ; no force exists which can compel 
the provisions of written law to be operative when they have ceased 
to express the legal sense of the community. Accordingly Dr. 
Krabbe believes that the courts should have a large freedom of inter- 
pretation, not to make law, but to keep the practice of law abreast of 
the continuously changing sense of law; there is no other means of 
keeping the agencies of the law alive and in relation with living social, 
economic, and moral issues. The law is not a system of syllogisms, 
but a changing system of human relations. For the courts to treat 
it otherwise merely creates a lawyer's law which sooner or later is 
swept away before the convictions of the laity as to what the law 
really is. It is interesting to note that Dr. Krabbe trusts the courts 
rather than the legislature to keep the practice of law in touch with 
public opinion. It is clear that he shares the rather common convic- 
tion that representative institutions have lost touch with the public 
which they are supposed to represent ; like many other liberal thinkers 
he believes in the decentralization of legislative functions and in rep- 
resentation on some basis other than territorial distribution. Liber- 
alism has been marked traditionally by its trust in representation and 
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in the statute law; a change in this respect is one of the interesting 
phases of current liberalism. 

The state from Dr. Krabbe's point of view is a community united 
by a single sense of law (Rechtsgemeinschaft). It is not the pos- 
sessor of any particular powers; it is not even the representative of 
any particular group of interests. All the activities which are car- 
ried on under the protection of the law are public interests in the 
sense that the community has a greater or a less interest in maintain- 
ing them. Which activities are carried on in a given state by the 
agencies of the government depends chiefly upon historical circum- 
stances. The army, navy, and post-office are so conducted almost 
universally; railroads sometimes are and sometimes are not; many 
basic industries as a rule are not. Yet no one could maintain that the 
last are less important to a community than the others or that they 
are not matters of public interest. Dr. Krabbe accordingly denies 
any distinction in principle between public and private law. The dis- 
tinction is a remnant of the old belief that certain agencies are the 
bearers of some part of the state's inherent power. In fact, however, 
every man who asserts a right or performs a duty, whether he be an 
official or a private individual, claims the law as the sanction for what 
he does. The law alone is sovereign, never the state or any agency 
of the government. 

There are many indications that the concept of the state is under- 
going a thorough revision. The literature of the past ten years is 
filled with attacks upon the doctrine of sovereignty and the theory 
that the state is fundamentally an embodiment of power. Dr. 
Krabbe's book is one of the clearest and most thoroughgoing analyses 
of this conception that have appeared. It is in every respect worthy 
of the careful attention of English and American writers who are 
addressing themselves to the same point. 

George H. Sabine. 
The University of Missouri. 

Theology As An Empirical Science. By Douglas Clyde Macin- 
tosh. New York, The Macmillan Company, 1919. — pp. xvi, 270. 
At a time when scientific concepts are in flux and the nature, if 
not indeed the very existence, of psychology is a matter of dispute, 
when long cherished values are being challenged, and there is scarcely 
an issue of epistemology or of metaphysics which is not in debate, it 
requires unusual courage on the part of a theologian to attempt a 



